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not  think  it  necefTary  to  befpeak  their  Fa- 
vour  here.  Bat  (ball,  on  the  contrary,  era 
ploy  my  cs Preface  in  removing  certain  Objec¬ 
tions  raised  againft  Treatifes  of  this  nature; 
and  which  fometimes  carry  with  them  Iirr 
putations  on  the  Judgments  and  Morals  o£ 
thofe,  who  are  known  to  perufe  them. 

A  st  m 


JffeBation  of  Modejty  is  fometimes  almoft 
as  great  a  Fault,  as  the  Contempt  of  it ;  yet 
this  Affectation  it  is  which  fo  often  deceives 
the  World  in  their  Opinions,  and  not  fel- 
dom  even  impofes  on  thofe  who  ptaftife  it, 
in  their  Sentiments  of  themfelves.  Hence 
it  is,  that  a  cenlorious  Party  refleQ:  on  Wri¬ 
tings  of  this  fort,  as  if  they  trefpafs’d  upon 
Decency,  and  were  never  read  but  from  a 
Wantonnefs  of  Inclination.  I  fhall  not  be 
fo  uncharitable  as  to  fay,  that  there  are  of 
his  Party  who  would  ftart  at  Words,  and 
not  boggle  at  Things.  But  this  I  may 
obferve,  that  Pieces  oi  this  Caft  may  re¬ 
written  without  offending  -  the  moft  exact 
Decorum  ;  and  confequently  be  read,  with¬ 
out  fullying  the  chafteft  Mind. 

Matrimony  is  found,  by  the  Experience 
of  moft  Men,  to  be  an  Affair  of  the  greateft 
weight*  and  the  Ladies,  if  we  may  credit 
themfelves,  do  not  find  the  Load  on  the  it 
own  fide  more  eafy.  The  Secrets  of  the 
Marriage-Bed  very  often  are  the  Source  of 
thole  Inquietudes,  which  render  born  fides 
unhappy.  If  therefore,  ia  any  fuch  Gales, 
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the  Law  of  God  and  the  Land  may  void 
the  Bonds,  certainly  it  is  an  Eafe  to  both, 
and  an  Injury  to  none :  but  if  Things  be  fo 
that  they  admit  no  Remedy,  it  feems  proper 
that  the  Parties  fhould  know  it ;  and  by 
making  the  beft  of  a  bad  Bargain,  drag  on 
the  Chain  of  Wedlock  as  well  as  they  can. 

The  want  of  full  and  direct  Treadles  to 
this  Point  hath  occafion’d  many  and  fatal 
Diftra£tions  in  Mens  Sentiments  relating 
thereto.  HE  NR  T  the  Eighth,  when  he 
firft  entertain’d  Scruples,  as  to  the  Lawful* 
nefs  of  his  Match  with  his  Brother’s  Widow, 
found  nothing  written  on  that  Head,  which 
could  in  any  degree  fettle,  even  his  own 
Judgment  as  to  the  Legality  of  the  Matter. 
In  order  therefore,  to  be  fettled  in  a  Pointy 
which  fo  nearly  concern’d  him  and  his  Po- 
fterity,  he  put  himfelf  to  vaft  Expences  in 
folliciting  the  Court  of  Rome,  then  the  foie 
Dictator  in  Cafes  of  Conference ;  and  when  he 
found  that  ineffectual,  fent  to  all  the  Uni- 
verfides  in  Europe :  which,  if  no  finifter 
Practices  were  made  ufe  of  in  procuring 
their  Opinions,  was  undoubtedly  a  very 
prudent  Method.  The  Eclat,  therefore,  that 
shis  made,  occasioned  feyeral  learned  Dif- 
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quifitions  to  be  written  on  the  nature  of 
the  Divine  Laws,  and  how  far  they  were 
to  be  difpens’d  with  in  relation  to  Mar¬ 
riages  amongft  Perfons  nearly  related. 


"Princes  ftand  in  fo  full  a  Point  of  Light? 
that  every  thing  relating  to  them  is  fancy’d 
a  publiek  Concern ;  and  either  from  Intereft 
or  Pique  comes  to  be  confider’d  accor- 
dinlgy.  So  it  happen’d  in  this  Cafe  ^  fo 
many  Books  were  publilh’d  on  one  Side 
and  t’other,  that  the  whole  of  what  could 
be  faid  in  relation  to  Marriage  feem’d  ut¬ 
terly  exhaufted  :  nay,  even  the  legal  Doc¬ 
trine  of  Divorce ,  as  it  fprung  from  the 

* 

main  Qneftion,  was  accurately  handled ; 
and  yet  when  another  Royal  Cafe  came  to 
be  talk’d  of,  a  new  Field  of  Enquiry  was 
open’d,  which  afforded  as  much  room  for 
Argument  as  the  other ;  tho’  lefs  Certainty 
appear’d  in  their  Conclufionsv 

A  V 

I  mean  the  Cafe  of  King  C H  A  R  LE  S 
the  Second  and  his  Queen  Catherine  ;  the 
Point  then  debated  was,  Whether  a  Woman 
naturally  barren  could,  according  to  the 
Laws  of  Nature ,  contrad  Matrimony  l  This 

was 
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was  look’d  on  as  the  Converfe  of  the  fol¬ 
lowing  Cafe  ;  and  the  Reafonings  made  ufe 
of  in  the  Enquiries  relating  to  it  turn 
.chiefly  upon  this  Topic.  That  Sterility  in 
either  Sex  deftroying  the  End  of  Marriage , 
the  Forms  of  bringing  the  Parties  together 
as  Man  and  Wife  ought  not  to  be  confi- 
der’d,  but  the  Contract  be  look’d  on  as 
void,  fince  it  could  not  have  that  Fruit 
proceed  from  it  for  which  it  was  intended. 
Whether  any  Difquifitions  on  this  Head 
were  then  pubhfh’d,  or  whether  they  were 
confin’d  only  to  Difcourfe,  which  frequently 
rolls  on  what  relates  to  Princes,  I  cannot 
determine.  Two  Differ  tat  ions  have  been 
of  late  Years  publifh’d,  and  faid  to  have 
then  fallen  from  the  Pen  of  a  great  Divine 
'  at  the  Requeft  of  that  Prince's  Minijler ,  one, 
which  expreffly  treats  this  Query,  and  the 
other  containing  Some  Thoughts  on  Poly¬ 
gamy,  which,  as  is  common  enough  on  fuch 
Occasions,  came  in  as  a  fecondary  Difpute. 
Whither  thofe  Papers  really  belong  to  the 
Perfon  whofe  Name  they  bear,  I  cannot 
take  upon  me  to  fay  :  but  ’tis  certain,  that 
fpeaking  of  what  was  faid  on  thefe  very 
Heads,  in  the  Hiftory  of  thofe  Times,  he 

calls 
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calls  fuch  Arguments  a  Scandal  to  the 
Chrijtian  Name, 

There  is  very  little  doubt  to  be  made 
that  King  CHARLES  would  have  been 
well  pleafed  to  have  had  his  Marriage  dif- 
folv’d ;  yet,  when  thefe  Difcourfes  on  the 
Rarrennefs  of  the  Queen  were  mentioned , 
he  entirely  relinquifh’d  that  Point,  by  de¬ 
claring  himfelf  fatisfy’d  of  her  having  been 
once  with  Child,  Yet,  apprehending  the 
Laws  of  the  KJngdom  fufficient  to  fupport 
him  in  a  Divorce,  he  gave  way  to .  that  j 
and  when  a  Bill  was  brought  into  Parlia¬ 
ment  for  diflolving  the  Marriage  of  Lord 
Root,  he  feem’d  to  look  on  it  as  a  Prece¬ 
dent,  and  encouraged  it  all  he  could.  The 
Duke  of  Tork,  therefore,  who  confider’d  it 
in  the  fame  Light,  oppos’d  it  as  warmly ; 
and  fo,  many  long  and  learned  Arguments,' 
with  relpeft  to  Matrimonial  Laws ,  came  to 
be  made  publick,  and  the  Laws  of  the  Land 
explain’d  in  relation  thereto. 

It  appears,  therefore,  from  thefe  Inftanees, 
that  Difcourfes  of  a  nature  like  this  arc 
highly  ufeful,  frnce  they  ferve  to  fettle 

People’s 
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People’s  Minds  in  the  tendered:  Points  - 
Points,  which  not  only  afieft  the  Quiet  of 
themfelves,  but  often  that  of  others ;  and 
fometimes  (as  in  the  Cafes  we  have  men¬ 
tion’d  )  even  Society  itfelf.  It  may,  per¬ 
haps,  be  objected,  that  when  People  feel 
Scruples  of  this  nature  in  themfelves,  they 
will  be  ready  enough  to  feek  for  Satisfac¬ 
tion,  by  confulting  thofe  with  whom  it  is 
proper  to  advife  in  fuch  Affairs;  and  that 
fuch  Treatifes,  inftead  of  clearing  Difficul¬ 
ties  from  the  Reafonings  they  give  upon 
them,  rather  tend  to  increafe  them,  by  the 
great  variety  of  Queftions,  which  in  fudh 
Difquifitions  neceffarily  rife  out  of  one.  Rut 
to  this  the  Anfwer  is  eafy.  The  Abufe 
or  Difficulty  under  which  any  thing  labours 
have  never  been  thought  juft  Arguments 
againft  the  ufe  of  it :  befides,  what  is  here 
complain’d  of  is  circumftantial,  accidental, 
and  eafily  to  be  avoided  ;  whereas,  the  Ad¬ 
vantages  that  rife  from  ft  are  certain  and 
very  extenfive. 

Thofe  who  infinuate  that  Difcourfes  of 
this  nature  tend  to  indulge  Men’s  brutal 
Inclinations,  by  leaving  them  many  Exeufes 

B  ;  for 
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for  changing  thofe  to  whom  otherwife  they 
are,  and  ought  to  be  bound  for  Life :  and 
that  it  gives  Opportunities  alfo  to  feme  of 
the  other  Sex  taking  Methods  which  do  not 
fo  well  agree  with  the  bafhful  Modefly, 
which  univerfal  Confent  feems  to  have  efta- 
biifh’d  as  a  Female  Ornament,  are  led  into 
fuch  Notions  from  vulgar  Apprehenfions, 
and  for  want  of  examining  thoroughly  that 
which  they  condemn  :  For  the  Truth  is, 
thefe  Proceedings  are  ever  intended,  and 
not  feldom  anfwer  the  End  of  repreffing 
Luft,  and  taking  away  the  Occafion  of  il¬ 
legal  Flames. 

For  Example,  in  the  Cafe  of  K,  HEART 5 
certain  it  is,  that  his  Marriage  contracted 
againft  the  Laws  of  God,  might  reafonably 
be  fuppofed,  on  Reflection,  to  give  him 
Trouble.  T  he  French  Embaffador  queftion’d 
the  Legitimacy  of  his  Daughter  M  A  RTo 
This  gave  Birth  to  Inquiries  into  the  Va¬ 
lidity  of  the  Pope’s  DifpenJ  at  ion ,  which 
could  only  remove  the  Blemifh  from  her9 
and  the  Load  of  continued  Incejl  from  her 
Father.  The  more  this  was  examin’d  the 
lefs  Reafon  there  appeared  to  make  Men 
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believe,  even  on  the  Principles  receiv’d  in 
thofe  Days,  that  the  Power  of  the  Row  if b 
Prelate  extended  fo  far  as  to  cancel  the 
Laws  of  Scripture ,  and  of  Nature.  This 
might  well  increafe  the  Anxiety  of  the 
King’s  Mind ;  and  from  a  very  Chriftian 
Principle  beget  a  Defire  of  Separation  2 
nor  without  manifeft  Injuftice  can  it  be  de- 
ny’d,  that  his  Inclination  to  the  Divorce 
was  more  agreeable  to  Rea  ion  and  Reli¬ 
gion  than  Queen  Catherine7 s  Averfion.  I  do 
not  pretend  to  vindicate  the  Defign  upon 
which  HENRY  did  this;  for  I  do  not  fo 
much  as  prefume  on  its  Knowledge :  His 
fudden  Marriage  with  Anns  Pullen  was  in¬ 
decent,  but  his  parting  with  Queen  Catherine 
ought,  I  think,  to  be  fpoke  of  in  other 
Terms  than  it  is,  unlefs  Regard  for  Form? 
and  a  Complaifance  for  the  Judgment  of  the 
Many,  are  allow’d  to  ballance  inward  Un * 

eafinefs ,  and  the  Stings  of  Conscience * 

\  > 

True  it  is,  that  vicious  Perfons  often 
turn  fuch  Writings  as  thefe  into  Fuel  for 
their  Luft,  as  bad  Stomachs  turn  all  Vic¬ 
tuals  into  Phlegm  :  but  thofe  who  confult 
them  to  cafe  their  Minds,  and  fettle  their 

B  2  Com 
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Confciences  never  more  tortur’d  than  from 
Evils  of  this  Stamp,  will  not  entertain  a 
wprfe  Opinion  of  them  for  that :  they  will 
in  this  Collection  lee  in  one  View,  what 
the  Laws  of  God,  of  Nature,  of  the  wife  ft 
Nations,  and  of  this  Kingdom  in  particu- 
ar,  decide  as  to  the  Nullity  of  Marriages 
where  either  of  the  Parties  are  impotent: 
a  Point,  in  the  Elucidation  of  which,  the 
moft  curious  Learning  is  (hewn  ;  and  a 
right  Apprehenfion  being  from  thence 
gain’d,  may  be  of  Ufe  on  the  moft  im¬ 
portant  Occafions. 
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PROCEEDINGS 


IN  THE 

Arches -Court  of  Canterbury 

BETWEEN 

The  Hon.  Mrs.  Cat herinh  We l t>\ 

AND 

Edward  Well,  Efq;  her  Hus-bandJ 

ON  A 

Citation  for  Insufficiency. 

«T  - 

Determined 

By  the  Worfhipful  Dr.  Bettej worth ,  Judge  of 
that  Court,  Feb.  15,  173 1-32. 

N  order  to  give  my  Readers  a 
juft  Idea  of  this  Affair,  it  will 
be  neceffary  to  begin  with  the 
Form  of  the  Libel  agai nil  the 
Defendant,  which  anfwers  nearly 
to  our  Declaration  in  Common 
Law,  or  nearer  ftill  to  a  Bill  in  Equity,  and 
is  the  Foundation  of  all  the  fubfequent  Pro¬ 
ceedings  in  the  Cade. 


The 
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The  LIBEL  promoted,  &c» 

I.  That  fhe  was  duly  and  legally  marry-d  at 
fuch  a  time  to  the  faid  Edward  Well,  Efq$ 

II.  That  fhe  was  at  that  time  of  an  Age  mar¬ 
riageable,  and  in  a  fit  State  to  receive  the  Pvites 
of  her  Nuptial  Bed. 

III.  That  the  faid  Edward  Well ,  Efq*,  was  at 
that  time  of  a  reafonable  Age,  and  in  all  out¬ 
ward  Appearance,  in  a  fit  Condition  to  have 
confummated  his  faid  Marriage-  and  hath  fo 
continued  ever  fince  without  any  Sicknefs,  Di- 
feafe.  or  other  Malady,  which  could  reafonably 
be  fuppofed  to  hinder  him  from  fuch  Ability. 

IV.  That  yet  for  the  fpace  of  three  Years 
Jince  the  pretended  Marriage,  the  faid  Edward 
Well  hath  never  confummated  his  faid  Mar¬ 
riage,  notwithftanding  Time  and  Place  did 
ferve,  as  in  the  Cafes  of  other  marry’d  Perfons  § 
and  fhe,  in  hopes  of  lawful  Iffue,  and  to  be 
made  a  Mother,  did  live  with  the  faid  Edward 
Well  at  Bed  and  Board,  and  lay  both  naked 
and  alone  in  one  Bed  as  marry’d  Folks  ufe 
And  being  defirous  to  be  made  a  Mother,  did 
again  and  again  put  and  yield  herfelf  into 
his  Power-  and  as  much  as  in  her  lay,  oftered 
herfelf  and  her  Body  to  be  known,  and  ear- 
neftly  fought  and  defired  Conjunction  and 
Copulation. 

V.  That  notwithftanding  fuch  proper  Sea- 
Tons'  and  Opportunities,  fuch  yielding  and 
Tender  of  her  Perfon,  the  faid  Edward  Well 
hath  not,  nor  ever  did  confummate  his  Mar¬ 
riage 
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riage  with  her,  or  know  her  in  any  fort  as  the 
Marriage-Bed  alloweth. 

i 

VI.  Furthermore,  fhe  averreth,  that  during 
the  whole  Space  fhe  hath  been  able,  fit,  and 
capable  to  have  received  the  Embraces  of  a 
Man  *,  and  is  fuch  a  One  as  may  be  known  in 
Marriage  :  nor  hath  any  Impediment  whatso¬ 
ever. 

VII.  Moreover,  fhe  doth  averr,  that  during 
all  that  Space  (lie  hath  continued,  and  Hill  is  a 
pure  Virgin  free  from  any  Conjundion  with 
her  Blusband  Edward  Well 

VIII.  And  file  doth  further  averr,  that  at  the 
time  of  fuch  her  Marriage  as  aforefaid,  {he 
was  totally  ignorant,  and  utterly  unacquainted 
with  the  faid  Edward  Well's  having  any  fuch 
natural  Infirmity  and  perpetual  Impediment. 

i 

IX.  That  the  faid  Edward  Well  hath  decla¬ 
red  to  feveral  Perfons,  long  before  the  com¬ 
mencing  of  this  Suit,  that  he  was  incapable  and 
unable  to  perform  the  Conjugal  Rites,  by  rea- 
fon  of  feme  natural  Imperfedion  which  he  well 
knew  in  himfelt 

X.  That  file  had  thus  long,  viz.  for  the  Space 
of  three  Years,  out  of  Female  Modefty,  de¬ 
clined  making  any  Complaint,  or  feeking  any 
legal  Redrefs  from  this  Cohabitation  •  and  had 
done  fo  ftill,  but  for  fome  good  and  cogent  Rea- 
fons,  which  mitigated  her  to  fuch  a  Separation- 

XL  Which,  confidering  the  State  of  the  Cafe, 
and  that  this  Matrimony  was  only  in  facto,  and 
tiot  in  right,  fhe  requireth  it  may  be  pronounc’d, 

dtclar  d* 
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declar'd,  and  adjudg’d  as  void  and  of  no  force9 
and  that  Hie  may  be  freed  and  quitted  from  all 
Bonds  and  Knots  of  the  fame,  by  your  Sentence 
and  Authority, 

The  AN SWE  Rtf  the  Defendant 

WAS  in  general,  as  to  the  firft  Articles 
that  they  were  true.  As  to  the  material  one? 
Whether  he  had  corijummated  his  Marriage  with 
his  Lady  ^  he  faid,  he  believed  he  had  twice. 
And  fo  on  this  the  Points  came  to  be  argued. ' 

' 

It  was  argued  on  the  Fart  of  the  Lady,  and  in 
Support  of  the  Libel  in  the  following  Terms 9 

T  H  E  Right  the  Injured  have  to  the  Redrels 
of  the  Law,  might  well  fupply  the  Place  of 
any  Apology  for  demanding  it,  did  not  the  na¬ 
tural  and  amiable  Modefty  inherent  to  the  Fe¬ 
male  Sex  feem  to  extort  fomething  by  way  of 
Excufe  for  our  Appearance  on  this  Occafion  | 
which  however  legal,  however  neceffary,  is  yet 
fomewhat  extraordinary.  The  Birth,  the  Edu¬ 
cation,  the  Character,  and  the  long  Forbearance, 
even  in  this  Cafe,  cf  my  Client,  are  fufficient 
to  juftify  us  in  the  Minds  of  reafonable  Perfons, 
to  that  Unwillingnefs  with  which  it  is 
Brought  on  at  laft.  And  the  Reafons  which  in 
the  courfe  of  our  Argument  will  be  ihewn  to 
have  moved  it,  I  make  no  queftion  are  of  force 
enough  to  remove  thofe  Objedtions  with  which 
fotne  who  have  too  fcrupulous  a  Modefty,  are 
apt  to  charge  fuch  Proceedings. 

The  Laws  of  God,  the  Dictates  of  Reafon 
and  of  Nature,  lead  both  Sexes  to  the  Defire  of 

Ala- 
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Matrimony,  as  the  perfe&ed  State  of  human 
Being,  by  which  the  Comforts  of  Life  are  bed 
enjjy’d,  its  Evils  more  eafily  alleviated,  and 
the  Goods  which  Providence  permits  to  be  left 
behind  us,  fecured  to  thofe  who  are  aur  Off- 
fpring,  and  as  it  were  Parts  of  onrielves.  Thefe 
BleJhngs,  as  they  are  grateful  to  Individuals, 
fo  alfo  are  they  of  the  utmoft  Confequ-ence  to 
Society,  and  have  therefore  claimed  the  Care  of 
the  bed  and  wifeft  Legiflators  *,  who  have  en¬ 
couraged,  by  all  means  poffible,  young  Perfons 
to  enter  into  that  State,  which  is  mod  likely  to 
render  them  quiet,  induftrious,  and  beneficial 
Members  to  the  Commonwealth  *  to  whom,  in 
their  Children,  they  give  as  it  were  Pledges  for 
their  own  good  Behaviour. 

But  as  the  belt  Things,  when  corrupted,  be, 
come  the  worftv  fo,  in  refpedt  to  Marriage, 
there  happen  fometimes  fuch  Misfortunes  there¬ 
in,  as  totally  deftroy  thofe  benign  Confeqnen- 
ces  for  which  if  is  defired.  The  Care  therefore 
which  Civil  Government  hath  of  Pofterity,  re¬ 
quires  that  it  provide  fuitable  Remedies  for 
thefe  Misfortunes,  which  may  either  prevent 
their  falling  out,  or  rectify  the  Evils  they  oc- 
cafion  when  they  have  fallen  out,  the  Source 
of  thofe  Proceedings  on  which  Nullities  and 
Divorce  are  founded. 

The  Definition  of  Matrimony  in  the  Civil 
Law,  is,  Nvptia,  five  Mat rimonhm  Viri  &  Mw - 
Herts  CoviunSio  Vita  Conjuetudinem  cont'vnevs.. 
It  follows  then,  that  the  Parties  contracting 
this  Bond  for  Life,  are  to  be  Man  and  Woman, 
that  is  to  have  Powers  of  both  Sexes,  and  a  a- 
pacity  of  fuch  a  Conjunction  as  may  produce 
I  flue.  This  then  being  the  Nature  of  this 

C  Con- 
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Contrad,  an  Appearance  will  not  do*  for  that 
is  a  Fraud  only  on  the  Perfon  who  hath  Abili¬ 
ty,  and  a  deceiving  him  or  her  into  fuch  an 
Agreement  as  the  Intent  thereof  cannot  be  ful¬ 
filled,  and  from  the  Equity  of  the  Laws  is  there¬ 
fore  to  be  confidered  as  void* 

Something  there  is  indeed,  as  to  the  fame  Ti¬ 
tle  of  the  Civil  Law,  explain’d  in  the  Pandeds, 
which  at  firft  fight  may  feem  to  contradid  this 
Pofition  and  it  will  be  therefore  proper  to 
obviate  this  Difficulty  as  we  go  along.  The 
Words  are  thefe  :  Conjunct ionem  accipere  Anzmo- 
rum ,  non  Corporum  *  Nuptias  enhn  non  con  cubi¬ 
tus,  fed  confevfus  facit .  This  Conjuudion,  that 
is,  the  Conjundion  before  defined  to  be  Matri¬ 
mony,  we  are  to  underliand  as  a  Conjundion 
of  Minds,  and  not  of  Bodies*  for  it  is  not  the 
Confummation,  but  the  Confent,  that  makes  a 
Marriage. 

But  the  Meaning  of  this  will  be  eafily  found 
to  be  agreeable  to  what  we  have  advanced :  For 
this  Confent,  which  is  agreed  to  be  the  Effence 
of  Marriage,  is  founded  in  the  Belief  each  Par¬ 
ty  hath  of  the  Ability  in  Sex  of  the  other  * 
and  if  there  be  any  Impofition  in  this  Refped:, 
the  Terms  on  which  the  Confent  was  given  are 
overturned  and  agreeable  therefore*  both  to 
Reafon  and  Law,  the  Confent,  that  is,  the  Mar¬ 
riage,  becomes  void. 

It  is  true,  fome  Difpute  may  arife  from  a 
wilful  negled  of  a  Wife,  whether  this  which 
has  in  a  famous  Cafe  been  {tiled  Maleficiinn 
verjus  banc ,  be  a  Cafe  which  can  incur  Nul¬ 
lity  ?  and  many  learned  Arguments  it  has  oc- 
•afion’d  but  that  has  no  relation  to  ours.  I. 

is 
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is  alfo  true,  that  if  the  marry’d  Parties,  by  a 
new  Contrad  between  themfelves,  agree  to 
have  no  carnal  Knowledge  the  one  of  the  o- 
ther,  as  fome  in  the  darkeft  Days  of  Popery 
are  faid  to  have  done,  it  doth  not  void  the 
Marriage  •,  for  the  Perfons  concerned  are  fully 
apprized  of  what  they  are  doing:  and  it  is 
the  Deceit  or  Impofition  only  of  one  Party 
on  the  other,  which  we  contend  ought  to  in¬ 
duce  the  Court  to  pronounce  fuch  a  Marriage 
void. 

The  Pandeds  themfelves  alfo  admit  it  as  a 
Error  in  the  Effentials  of  Marriage,  that  there 
Ihould  be  an  Inability  of  Generation  in  either 
Party,  and  allow  that  it  is  fufficient  to  null 
the  outward  Forms  of  the  Con  trad  »,  Si  erratum 
Jit  in  fubjfantialibus  Matrimonii  illnd  fubjifiere 
own  poteft.  And  C  1.2.  X  ie  frigid .  &  mah 
is  diredly  to  the  Point,  and  proves  the  whole 
Current  of  the  Civil  Law  runs  with  our  Q- 
pinion. 

We  have  gone  thro5  this  at  once,  that  our  Rea* 
fonings  may  appear  to  have  the  better  Bafis, 
when  it  is  confidered  that  the  Roman  Law, 
which  extended  itfelf  farther  than  their  Con- 
quells,  leans  on  the  fame  Support,  We  lhall 
go  on  now  to  examine  the  Canon  Law  alfo 
on  this  Subjed,  and  when  we  have  '  from 
thence  and  from  the  Scriptures  proved  that 
fuch  a  Nullity  is  agreeable  to  the  Dodrines 
of  the  Chriftian  Faith  *  and  from  other  Argu¬ 
ments,  that  it  is  confonant  alike  to  Reafon, 
and  to  the  Laws  of  this  Kingdom,  we  think 
there  will  then  remain  nothing  to  hinder  or 
retard  fuch  a  Sentence  from  thi§  Court  as  we 
pray  for* 

C2 
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The  Canon- Law  doth  not  in  its  Definition 
differ  from  that  of  Juft  ini  an,  which  1  have 
cited,  except  in  its  adding  thefe  Lords;  Cum 
divhii  &  hnmani  Juris  communications*  The 
Ganonilis  accounting  Matrimony  a  Sacrament, 
and  dwelling  much  on  the  Myfteries  ihrouded 
under  it,  as  that  of  the  Union  between  CHRIST 
and  the  CHURCH,  &c.  have  carried  every 
thing  relating  to  it  to  the  greateft  Height, 
diftinguilhing  between  the  temporal  Concerns 
of  married  People,  which  they  leave  to  the 
Determination  of  the  Civil  Law  •  and  the 
more  abftradted  and  religious  Part  of  Matri¬ 
mony,  viz.  the  Nature,  Extent,  and  Obliga¬ 
tion  of  its  Vow,  the  Explanation  and  Direction 
of  all  which  they  are  for  referving  to  them- 
felves. 

Yet  in  the  Lyons  Edition  of  the  Inftitutes- 
of  the  Canon  Law,  printed  A.  D.  15 88,  by 
the  Auth:  rity  of  the  Pope,  and  with  the  King 
of  France’s  Privilege,  the  Glofs  is  very  full  on 
thefe  iVords,  Viri  &  Mulieris  conjmSio ,  wherein 
It  is  obferved,  that  a  Difference  and  a  Potency 
in  both  Sexes  is  required  in  Marriage  ;  for,  as 
is  there  fMd,  though  Nero,  the  mod  lewd  and 
infamous  of  the  Roman  Tyrants,  publicldy 
own’d  himfelf  efpoufed  to  Sporus  a  Eunuch 
and  a  Catamite-  yet  fuch  a  thing  could  not 
be,  bccaufe  ir  is  direftly  contrary  to  the  Laws 
of  Nature  and  of  Society  :  Where  alfo  his  well 
obferv  d,  that  at  the  Creation,  the  Wifdom  of 
God’s  Providence  provided  for  a  right  Inftitu- 
tion  of  Matrimony,  bv  not  making  two  Men 
or  two  Women,  but  firft  Adam,  and  then  Eve  * 
from  whom,  in  the  ordinary  Method  of  Propa- 
all  the  reft  of  Mankind  are  descended. 

.  Through* 
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Throughout  the  whole  Title  on  that  Subject, 
although  every  thing  is  faid  that  can  recom¬ 
mend  its  Myftery,  and  pafs  it  on  the  People 
as  a  Point  of  the  moil  facred  nature  ;  vet. 
with  refped  to  Impotency,  thejr  are  clearly 
of  the  fame  Mind  with  the  Civilians,  and  de- 
dare  in  exprefs  Terms  againft  fuch  a  Practice 
as  this  of  Mens  marrying,  when  unapt  and 
unable,  thro5  fome  perpetual  Malady  or  Im¬ 
pediment,  to  perform  the  conjugal  Rites  *  and 
by  propagating  his  Likenefs,  to  anfwer  the 
Intent  of  the  Matrimonial  Contradi. 

T it.  Jill.  Item  Frigiditas  &  coemidi  impotent 
tia  legitimum  Matrimovns  impedimentmn  adfe - 
runt.  — — -  -  Sic  qui  ita  flint  natura  in? pa¬ 
tentee^  nt  vec.j)pe  Medico  rum.  fine  Mortis  pericido 
juari  pojjint,  apti  ad  contrahenda  Matrimonia 
m  inline  put  ant  it  r. 

ihere  is  an  Explanation  of  this  Xmpofencjy, 
or  perpetual  Impediment  to  Coition  follows" 
W'hch  will  be  mentioned  particularly  when 
we  come  to  our  Proofs  ;  but  it  is,  however, 
proper  to  mention  the  Rea  Tons  aligned  for 
this  manner  or  treating  Matrimonial  Com. rads, 
where  Inability  for  conjugal  Rites  are  found’ 
and  they  are  thefe  •  i„  That  Marriage,  by  a 
lawful  Enjoyment,  being  intended  to  fupprefs 
toe  Fires  of  Lult,  fuch  Exciten  ents  to  carnal 
Ddire  as  muff  arife  from  the  Cohabitation 
with  a  Man,  and  thole  Liberties  of  lying  in 
Led  naked,  and  alone  with  him,  will  greatly 
inflame  the  natural  Stirrings  of  the  Flefh, 
and^o  become  a  {tumbling  Block  and  fonr’te 
temptation,  inftead  of  anfwering  its  aj> 
pointed  End,  2.  The  Dowry  which  the  U'ife 

'  «  *  brings 
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brings  (he  ought  to  bring  to  a  Man$  for  it  is 
intended  for  the  fupport  of  fuch  Expences  as 
the  Woman,  by  reafon  of  her  Sex,  particularly 
in  regard  to  her  bearing  and  breeding  up 
her  Children  brings  upon  him  *  and  bellow¬ 
ing  this  on  one  who  is  incapable  of  beget¬ 
ting  Children  is  againft  Reafon  and  Equityc 
3.  Such  Contracts  are  highly  injurious  to  the 
Commonwealth,  of  which  the  Number  of  its 
Subjects  are  its  greateft  Riches,  and  its  llrongelt 
fupport :  and  as  all  Laws  human  and  divine 
command  us  to  look  to  the  Publick  Good, 
fo  is  it  by  no  means  fit  that  the  Error  of 
Nature,  or  rather  its  Defedt  in  the  Confor¬ 
mation  of  one  Perfon’s  Body,  fhould  become 
the  means  of  rendring  another  unfruitful,  e- 
fpecially  where  the  Difiblution  ©f  the  Mar¬ 
riage  is  grounded  on  Reafon  and  Religion-, 
and  turns  to  the  Damage  of  none. 

This  is  what  the  Canon  ills  fay  with  refpedt 
to  Matrimony,  and  the  Obligation  of  its  Con¬ 
tract  in  the  Matter  of  Divorce^  their  Senti¬ 
ments  are  yet  plainer,  as  the  following  Paf- 
fage,  p.  232.  In  flit.  J.  C.  fully  proves.  Item ,  Ji 
quis  ignar ns  virginem  in  nxorem  duxerit ,  qu& 
etdeo  arffa  Jit ,  ut  Miilier  Jieri  non  pojjit ,  vel  fi - 
mile  vitiam  a  Natitra  contraxerit •,  ut  ope  Me - 
It  cor  urn  non  pojjit  adjuyari.  Aut  Mitlier  Vi- 
rum  acceperit  qui  adeo  frigid  &  fit  Nature  nt 
eidem  cannt  liter  cami fieri  non  pojjit ,  poterwit  in - 
vicem  feparari  :  &  qid  Matrimonio  aptus  erit 
ad  fecnndas  nnptiju  libere  t ran f turn  facers*  So, 
if  an}’’  one  ignorantly  take  to  Wife  a  Maid 
io  llraitly  falhioned  that  Hie  cannot  be  made 
a  Woman,  that  is,  be  carnally  known  •,  or  if 
any  other  Ail  of  the  like  nature  be  upoiv 
her,  which  cannot  be  remedied  by  Phyfick 
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or,  if  a  Woman,  on  the  other  hand,  marry 
a  Man  of  fuch  a  Conftitution,  as  that  it  be 
not  poffible  for  her  to  have  Copulation  with 
him,  it  lhall  be  lawful  to  feparate  either,  and 
to  fuffer  which  of  them  is  found  fit  for’  per¬ 
forming  the  Rites  of  Marriage  to  make  an¬ 
other  Choice.  The  very  Law  to  which  we 
reduce  our  prefent  Cafe. 

The  Glofs  is  here  again  very  full,  and  to 
the  Purport  of  the  former,  infilling  on  the 
Illegality  of  tying  up  a  Perfon  made  capable 
of  fuch  Adis  by^ Nature  for  a  Perfon  to  whom 
Nature  has  denied  the  fame  Powers-  which 
is  further  illuftrated  by  the  Commentator 
who  mentions  a  Power  in  the  Pope  to  dif! 
folve  a  Marriage  where  Impotency  happens  to 
either  Party  contracting,  and  even  confumma- 
ting  Matrimony,  grounded  on  the  fame  Rea- 
foning,  that  it  is  expofing  the  found  or  capable 
Party  to  greay  Temptations  to  Incontinency 
againft  which  it  is  moil  fit  the  Power  of  th" 
Church  fhould  provide. 


The  Gallican  Church  alfo  declares  itfelf  in 
the  fame  Terms,  and  afligns  the  fame  Reafons 
nor  are  Parallel  Cafes  wanting,  in  regard  to 
their  Decifions;  according  to  their  Judgments 
delivered  m  their  Books,  efpecially  in  an  ln- 
ftitute  or  Compendium  publifh’d  by  the  French 

TirN  pLeaVe’  4'  h'-  ' 687-’  3t  Rirh'  w,th  tbis 

I  ltle  hxamen  Jnndicnm  in  Jure  Camnlco,  feu 
methohea  manduBio  al  Jus  Por.ti fern  turn  com- 
wuine,  turn  apud  Gattos  recepUwi.  Wherein  it  k 
declared,  that  Perfons  in  no  Capacity  of  hav¬ 
ing  Iliue  ought  not  enter  the  Rate  of  Matr- 
mony-  and  if  they  do  the  Law  is  to  inter, 
pofe  m  Favour  ef  which  ever  is  capable,  and 

de- 
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fVrlare  the  whole  Contraft  void,  as  we  have 
tfbn  (kid.  The  heft  and  wileft  Write,  s  of 
the  more  early  Ages  agreed  alio  in  this. Point 
fuliy  infomuch  that  fcarce  any  Nation  in  Eu¬ 
rope  ’hath  neglected  it,  bat  have  fettled,  its 
1  eealitv  by  a  dirett  Law  for  fuch  DilTolutions 
founded  on'fnch  Reafons :  And  the  fame  mil  i 
hope,  prevail  for  our  obtaining  fucii  a 
lion  here. 

The  Law  being  as  clearly  and  as  fully 
(hewn  as  it  is  in  my  Power,  and  every  thing 
tending  to  prove  fo  ftrongly  tne  Compliances 
made  in  this  refpefl  by  all  the  World  upon 
Views  agreeable  both  to  tne  Principle:,  cf 
Chriftianitv  and  civil  Society,  it  is  fit  we 
clofe  this  Subject  by  adjoining  one  Pra  er  in 
the  prefent  Cafe,  That  the  young  Lady,  who 
is  a  Per  (on  of  Quality,  may  he  adjudg  d  to 
be  at  liberty  to  marry  again,  and  part  nom 
him  who  is  of  fo  cold  a  Confutation  or  of 
fuch  Impediment  in  his  Body,  that  Ihs  tne 
raid  Complainant  hath  not  in  three  fears  .pace 
from  the  time  of  the  pretended  Mamage  loft 
her  pure  Virginity  ;  all  which  (lie  lubmits.  to 
the  Courfe  of  this  Court  for  the  Determination 
of  the  Truths  herein  mentioned  :  and  in  laying 
this  She  clofeth  her  Demands,  and  reheth  iole  y 
nr,  the  Wifdom,  Integrity  and  Goodnefs  or  your 

Worftiip. 

Depoftions  on  the  Part  of  the  Complainant. 

T  ie  Interrogatories  were  firft  pertsfed,  aha 
the  Husband's  Anfwers  with  nineteen  Letters 
from  him  to  his  Lady,  the  Contents  of  whlca 
foliv  proved  the  Matters  in  Queftion  ; 
in  the  time  of  the  commencing  ol  the  1  roce.s. 

The 
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The  Lady  H-w-rd  depofed,  that  the  Defe'm 
da  lit  Edward  Well  was  well  known  to  her  '  That 
Ihe  is  acquainted  with  the  Uneafinefles  ‘in  his 
Family,  in  relation  to  the  Point  in  Qu  eft  ion* 

- — That  ihe  hath  feen  the  faid  Mr.  Well  ill  his 
Study  at  Two  o’clock  in  the  Morning.- — -Tnat 
{he  hath  fpoken  to  him  on  this  Head  as  far  as 
Modefty  would  permit.— That  he  hath  owned 
to  her  the  Truth  of  the  Charge  of  Infufficiencjr, 
at  ltaft,  that  he  believed  himfelf  fo. 

-i 

The  Right  Honourable  the  Lord  Aj-n  depo- 
fed  in  refpedt  to  the  Matter  in  Queftion,  that 
the  Lady  his  Daughter  hath  made  Complaints 
to  him  on  this  Head. - That  the  Defendant 

•  hath  acknowledged  the  Subftance  of  them  to  be 
true. 

His  Grace  the  1)  — . — -  depofed  alfo,  in  re* 

fped  to  Acknowledgments  made  by  the  faid 
Edward  If  ell,  as  to  his  Inability,  and  the  Com 
cern  expreffed  by  him  on  fuch  Confeflions* 

- - Cultroe ,  Efq;  depofed  in  fotne  refpeds 

to  the  fame  Fad’s  mentioned  in  the  other  De- 
pofitiors  •  but  more  particularly,  his  own  dif- 
courfing  on  this  Point  to  Mr.  Well  in  very  fe¬ 
rrous  Terms. v —  That  Mr.-  Well  expreffed  to 

him  the  Uneafinefs  and  Concern  he  was  under 
in  this  refped,  acknowledged  the  Charge  to  be 
true,  and  that  he  had  never  confummated  his 
Marriage,™ — That,  to  be  freed  from  this  grie~ 
vous  Infirmity,  he  intended  to  apply  himfelf  to 
Dr.  Mead.  ——That  he  afterwards  told  him  he 
had  apply’d  to  Dr.  Strother  $  and  on  his  Advice 
to  a  Surgeon,  who  did  fomething  for  removing 

,  D  his 
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his  Impediment which  (as  he  faid)  had  in 
fome  meafure  Succcfs,  and  ftrengthened  his 
Member  fo  as  to  render  him  fitter  for  Gene¬ 
ration  yet  he  could  not  but  own  that,  as  yet, 
he  had  not  con fum mated  his  Marriage,  even 
after  all  that  had  been  done  to  him  by  the 
Surgeon,  and  of  which  he  had  expreffed  fuch 
Hopes.  *  < 

A  further  Depofrtion  of— —  Cidtrce ,  Efq*,  in 
which  Mr.  Well  owned  to  him  not.  only  what 
is  mentioned  in  his  former  Depofition,  but  alio 
defeended  into  Particulars,  as  to  his  Incapa¬ 
city,  which  he  explained  to  him  thus.  He 
faief  that  as  often  as  he  attempted  to  l  ave  car¬ 
nal  Knowledge  of  his  Wife,  a  Pain  ftruck  him 
crofs  his  Belly,  which  fo  contracted  his  Privy 
Parts  as  to  put  him  in  much  Torment,  and 
obliged  him  to  defift  from  further  Cardies. 

The  Certificate  of  three  experienced  Mid- 
wives  was  read,  declaring  the  Lady  to  be  a  pure 
and  untouch’d  Virgin*  that  her  Parts  of  Gene¬ 
ration  were  in  fuch  a  ftate  that  fhe  was  capable 
of  conjugal  Embraces,  no  Defed  in  Form  or 
other  wife  appearing:  that  they  were,  however, 
convinced,  on  their  Infpection,  that  it  was 
impofiible  file  flionld  have  had  any  Converfation 
carnally  with  a  Man. 

The  ftrongeft  and  cleareft  Proof  offered  was 
from  a  Letter  of  Mr.  Well's  to  his  Lady,  of  a 
late  Date,  in  which  was  this  Paffage,  after  a 
tender  Intreaty  to  retire  into  the  Country  *,  I 
frail  follow  you  very  quickly ,  ami  if  we  cannot 
there  enjoy  one  another  as  Maij  and  Wife ,  let  us 
be  content  to  live  together  as  Brother  and  Sifter, 

On 
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Qn  t])efe  Tejlimonies  the  Complainant  refied. 

The\  being  however  Jlrevgtbeved  and  enforced  in 

the  following  Terms. 

The  Laws  which  indulge  a  Separation  in 
Cafes  where  the  Ends  of  Matrimony  are  im¬ 
peded;  and  which  give  Power  to  caffrlve  us 
Contrail  when  there  is  a  perpetual  and  lnlupe- 
rab'e  Bar  to  its  being  confummated  at  all,  nave 
already  been  very  fully  explained:  but,  as  the 
Transitions  of  the  Marriage- Bed  are  in  their 
nature  fecret,  and  the  natural  Modefty  of  toe 
Fair  Sex  fo  great,  as  to  lay  ad  poiuble :  Re- 
ftraintson  them  in  this  refpedt,  there  s  no  f  on¬ 
der  that  fo  few  Cafes  are  to  be  found  to  mied 
the  judgment  with  refped  to  the  l  roots  wmch 
are  legally  required  to  make  out  a  Cnaige  o 

this  kind. 

Yet  as  far  as  Precedents  are  found  as  far  as 
any  Authority  ever  required,  or  Reason  it.ei 
can  dictate,  the  Evidence  produced  in  tue  pre- 
fent  Cafe  doth  apparently  reach  :  For,  wit . 
refnea  to  the  Anfwers  made  by  Mr.  V  ell  to  t,  e 

Interrogatory,  it  is  plain,  that  endeavouring  a 
Conformation,  and  that  but  twice  in  three 
Years,  is  all  that  he  himfelf  can  pretmid.  Lie 
Letters  tho’  they  fpeak  not  ad  of  tnem  in 
fulled  Terms,  yet  are  fufficiently  plain  to  Ihew 
his  Uneafinefs,  as  to  his  Capacity  in  Love- Af¬ 
fairs-  and  their  Obfcurity  is  yet  a  dearer  Indi¬ 
cation  of  his  Imbecility.  From  his  Coniufion, 
there  is  a  ftrong  Prefumdtion,  bnce  it  is  a 
Point  in  which,  where,  if  a  Man  were  ca¬ 
pable,  no  Occafion  can  ever  happen  to  indme 

his  writing  on  it-,  and  where  his  Defecfs  force 
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him  on  Excufes,  no  wonder  if  his  Efforts  there 
be  as  weak  as  his  Efforts  elfewhere,  and  the 
,  Marks  of  Shame  and  Disappointment  appear 
alike  in  both.  In  the  Cafe  of  Lady  Frances 
Eloward,  and  the  Earl  of  Eff'ex ,  his  Anfwer  was 
thought  infufficient,  becaufe  he  turn’d  it  wholly 
on  his  want  of  Inclination,  ih'ftead  of  Inability 
in  Body.  In  this  Cafe,  all  that  was  required 
by  the  Judges  againft  that  diffolving  Sentence 
is  fully  proved  by  the  Confeliion,  and  even  by 
the  An  livers  made  by  the  Defendant  to  thefe 
Interrogatories.  The  Proof  of  the  Lady’s  Con¬ 
dition,  from  the  Feflimony  of  skilful  Witnefles, 
is  the  next  thing  required  ^  and  this  too  has 
been  ftridly  comply’d  with.  The  Verdid  of 
thole  Y  omen  reported  her  Virgo  intaffa^  and 
further  lay,  that  fhe  is  in  herfelf  every  way  ca¬ 
pable  of  the  Nuptial  Rites  •  and  of  confequence 
the  Error  can  be  only  in  her  Husband:  which 
is  all  we  think  that  ever  was  or  can  be  expected, 
to  fhew  the  want  of  Virility  in  a  Perfon  mar’ 
ryU 

To  make  every  thing  yet  more  clear,  in  a 
fubfequent  Depofition  from  the  Mouth  of  the 
faid  Edward  Well,  it  is  fhewn  what  the  very 
Point  was,  in  which  he  Is  thus  impeded.  When¬ 
ever  he  attempted  to  converfe  after  the  manner 
of  marry’d  Perfons  with  his  Lady,  the  Gentle¬ 
man  whofe  Depofitions  are  fulleft  fays,  he,  Mr 
Well  told  him  a  Pain  came  acrofs  his  Belly, 
which  fo  contraded  aad  drew  up  his  Privy 
Parts,  that  he  was  immediately  obliged  to  give, 
over  the  Attempt :  fo  painful  indeed  does  it  ap¬ 
pear  to  have  been,  that  but  twice  in  three  Years 
could  his  Defires  move  him  ftrongly  enough  to 
Venture  It  j  a nd,  upon  his  Application  to  a 

learned 
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earned  Fhyfician,  and  afterwards  by  his  Advice 
to  ail  able  Surgeon,  with  whole  Helps  he  was 
much  pleafed  :  Yet  fo  hard  is  it  to  redify  the 
Miftakes  of  Hature,  that  he  owned  the  Appli¬ 
cations  had  not  their  Effed,  and  that  he  was  ft  ill 
in  the  fame  fad  ftate  of  Insufficiency, 

The  time  limited  by  the  Canon  Law,  and 
which  feems  to  have  been  received  from  thence 
throughout  all  Europe  is  three  Years,  and  indeed, 
if  in  that  fpace  no  Consummation^  happen,  it 
may  be  reafonably  thought  there  never  will 
Weigh’d  in  the  Scale  of  a  candid  judgment,  I 
am  confident  this  fpace  muft  feem  rather  too 
long  than  too  fhort  •,  for,  if  we  confider  the  In¬ 
certainty  of  Life,  and  then  what  Proportion 
the  time  mentioned  hath  to  the  ordinary 
Extent  of  if,  and  again  compare  the  Length  of 
Y ears  in  which  Women  are  capable  of  bearing 
Children  with  this  fpace,  (three  Years,)  will 
appear  to  be  a  long  Tryal,  equally  hard  on  the 
natural  Inclinations  the*  Sex  are  born  with  of 
becoming  Mothers ^  on  the  Parents  who  have 
bellow’d  large  Dowries  as  a  Provifion  for  their 
Potter  it  y  ^  and  on  Society  in  general,  which  may 
with  fome  fort  of  Propriety  be  faid  to  have  a 
Right  in  the  Marriageable  to  reap  the  Benefit 
of  their  Iflue. 

Some  Objedion,  I  am  fenfible,  may  be  made 
as  to  the  Laws  of  the  Popifh  Canons  *,  which 
though  till  a  full  Supply  be  made  of  others  for 
the  Government  of  the  Church,  ftill  continue 
to  have  weighty  yet  Neceffity  may  ftir  up  Zeal, 
and  the  Proteftant  Religion  be  urged  againit 
fome  of  the  Arguments  brought  in  Favour  of  the 

Complainant,  It  may  be  'therefore  proper  to 

re- 
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move  even  the  fhadow  of  an  Object  Ion,  that 
Notice  be  'aken  of  the  Judgment  of  fome  lear¬ 
ned  and  zealous  Reformers,  as  to  this  very 
Point,  which  may  well  ferve  to  take  away  all 
Pretext  of  Cavil,  either  as  to  the  Legality  of  the 
thing  we  demand,  viz.  annulling  the  pretended 
Marriage,  or  of  the  Sufficiency  of  the  Evidence 
to  prove  the  Truth  of  what  in  the  Libel  and 
the  Interrogatories  we  alledge.  Philip  MelanBon, 
whofe  Name  will  be  for  ever  venerable  amongft 
the  Churches  of  Chuff,  delivers  his  Judgment 
on  this  Point  in  thefe  Words  i  Per  [ova  qua  non 
iwt  zuonia  ad  comvnxionem  covjugalem  nequa- 
quam  fiunt  Covjuges ,  Jed  cum  explorata  eft  Frigi - 
iilas  Judex  pronmiciet  ill  as  Perjonas  liheras  ejfe. 
H ec  fit  tunc  Divortium  quia  non  erat  Govjughim 
juxtet  dittum.  Mat.  19.  fed  fit  declaratio  ut  alii 
jciant ,  ill  am  focictatem  non  ejje  Con]  ugium  &  Per- 
jbna  qua  habet  natura  vires  integrus ,  concedi 
odium  foeliciorem  copulationem  legitim  am.  Sed  ad 
exphrandam  frigiditatem  Jura  tempus  c  on  ft  it  mint , 
Ji  res  dnbia  ejl ,  ne  ante  tricmiium  fiant  fe  junBio 5 
that  is  Per f ms  whofe  Bodies  are  not  properly 
adapted  to  conjugal  Commixtures,  by  no  means 
are  to  be  join’d  together  •  but,  as  foon  as  the 
Frigidity  is  difeover’d,  the  Judge  may  pro¬ 
nounce  the.  Parties  at  liberty.  Nor  is  this  a  Di¬ 
vorce,  becaufe  the  Contract  was  not  really,  and 
in  itfelf  a  Marriage,  according  to  Mat.  19.  but 
that  others  m zj  know  that  the  Society  which 
might  have  continued  between  the  faid  Parties 
was  not  a  legal  Marriage «  but  that  the  Perfon 
who  retains  the  full  Power  of  Nature  is  at  Ii« 
berty  lawfully  to  engage  in  more  happy  Bonds. 
But  for  the  finding  out  this  Frigidity  the  Laws 
Lave  aihgiPd  a  time  -  and  if  the  thing  be  du¬ 
bious,  three  Years  are  to  pafsh  Here  is  the  Sen- 
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tiffient  of  &  learned  Diviue>  zc-.il ou fly  EddiSco 
the  Scriptures,  cear  in  his  Judgmenr,  and  of  won¬ 
derful  Probity  in  his  Morals.  Zimghus ,  who  was 
a  bitter  Enemy  to  Popery,  and  to  every  Thing 
detived  from  thence  which  was  not  immediately 
deduceabie  from  the  Scriptures,  yet  concur  d  m 
the  fame  Opinion.  And  it  were  no  difficult  Task 
to  name  many  more  of  the  lame  Piety,  Wifdom, 
and  Zeal  for  the  Reformation  who  have  declared 
alfo  in  the  fame  Strain,  and  avowed  not  the  ’ox- 
peuiency  only,  but  Necdllty  of  fuch  Proceedings* 

Since  then  the  Civil  and  Canon  Law  agree  in 
pronouncing  void  Inch  Contracts,  and  (nice  a  fern eel 
Method  of  proving  inch  a  Charge  ot  Impoteney 
hath  been  eftabliflied,  fince  Gales  have  been  ac=» 
cordingly  determined  both  here  and  abroad  $  timers 
feenis  to  me  no  difficulty  remaining  wianfwerd* 
either  as  the  Reafonablenefs  or  Legality  of  foe  a 
Diffiolution  as  we  in  this  Cafe  .defire,  the  Proof  i$ 
certainly  as  clear  and  as  ftrong  as  can  he  required, 
the  Confeffion  of  Mr.  Will  leaves  it  without  a.  De¬ 
pute,  and  the  Certificate  horn  tnc  InfpeA?.eiiwS 
fully  fatisfies  every  Form  of  Law,  we  therefore 
fubmit  the  Merits,  the  Proof,  and  the  Decidon  of 
our  Cafe  to  your  Woifhip’s  Judgmenr,  and  doubc 
not  of  the  Equity  of  your  Determination  in  fo 

clear  a  Point, 


It  was  then  urged  in  favour  of  Mr  .Well 
agai-nft  iffiuing  the  Sentence  <j> f  Nullity  in  the 
riage,  in  Terms  to  the  Purport  of  thefe. 

As  there  is,  it  mn ft  be  owned,  great  Occafinn 
for  Excufes  to  palliate  the  Conduct  of  the  Com¬ 
plainant  in  this  Affair,  fo  the  Necciiity  inc*.  rnbcnE 
on  us  of  anfwering  and  making  our  Defence^  iu- 
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perfcdes  all  Cares  of  that  fort,  and  carries  in  it  a 
fufficient  Apology  for  whatever  in  this  Controverfy 
may  fail  from  us,  which  differs  from  that  Purity 
of  Thought  or  of  Exprefiion  which  on  any  Sub¬ 
ject  but  this  we  Should  be  affiduous  to  maintain. 

The  Dignity  of 'human  Nature  *  is  in  no  Point 
mote  concerned,  than  in  the  matrimonial  Bond* 

It  arifes  from  our  Form  and  Conflitution.  It  was 
ceLbiated  hi  it  in  the  Pretence  of  the  Almighty, 
and  by  his  exprefs  Inftitution  it  has  been  always,  * 
and  in  all  Nations,  considered  as  a  Thing  facred, 
and  tne  parting  rhofe  fo  conjoined,  looked  on  even 
from  the  Light  of  hteafon  as  an  execrable  Thincr. 
In  the  Civil  Law  the  Solemnity  of  Vlarnage  is  not 
fo  much  regarded  as  the  Confenr,  the  Form  of  the 
Contract,  the  Number  of  Witnefles,  and  the  Ce¬ 
remony  wnich  attends  it,  are  intended  only  as  fo 
many  Barriers  to  prevent  its  being  broken  and 
ciiilohed,  tne  Pubiickriefs  of  the  Thing  rendering 
me  Bieach  fliameful,  and  therefore  the  more  im¬ 
practicable  in  either  of  the  Parties,  altho’  the 
Eflence  of  the  Marriage  lies  only  in  rhe  mutual  Vow  5 
which  is  rightly  defined  by  Juft  man ,  Viri  &  Mu- 
liQyii  Co^j,ncuoy  individuam  I^itA  Cottfueiudinewi  cqyi - 
tjneus.  And  yet,  as  was  faid  of  the  Allowance  of 
Divorces  to  the  Jews,  that  it  was  becaufe  of  the 
Hardnefs  of  their  Hearts;  fo  in  the  prefen t  Age, 
inch  a  Hardnefs  of  Heart  endeavours  at  a  revi¬ 
val  of  them.  Ana  neither  the  Vow  before  God,  ' 
the  Confent  of  their  own  Minds,  nor  all  the  out¬ 
ward  Ceremonies  of  Marriage,  can  prevail  againft 
tne  Fervour  of  a  glowing  Inclination,  burning  with 
tne  Defire  of  being  reieafed  from  the  conjugal 

Chain,  and  to  be  left  at  Liberty7  to  receive  new 
Flames. 


Thefe 
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Thefe,  whatever  may  be  the  Pretences  made  ufts 
of  to  recover  them,  are  the  real  Sources,  the  true 
Grounds  of  this  Proceeding,  and  all  the  Com¬ 
plaints  which  after  three  Years  Cohabitation,  and 
Breeding- Qualms,  or  at  leaft  what  the  Lady  her- 
felf  took  for  Breeding-Qualms,  have  been  let  up  of 
Impocency,  Inefficiency,  perpetual  Bars,  and  Im¬ 
pediments,.  and  all  the  Rabble  of  Terms  invented 
by  the  Canonifts,  to  glofs  fo  unjuftifiable  a  Fad, 
and  increafe  the  Number  of  thofe  Cafes,  which 
brought  Money  into  their  Purfes,  and  created  Ap¬ 
plications  and  Dependency  on  the  Court  at  dome. 
To  them  are  owing  the  nice  Diftindions,  the 
curious  Difquifitions,  into  which  Men  have  been 
drawn  to  deceive  themfelves  into  Quiet,  while, 
under  Colour  of  Law,  they  were  feeding  fuch  Dif- 
pofitions  as  were  utterly  illegal  It  were  abfurd 
to  deny  that  fuch  Things  have  been  averted  by 
the  Canonifts,  fince  they  have  been  produced  ; 
but  we  think  there  is  no  great  Credit  due  to  their 
Authority :  And  if  there  were,  what  we  have  to 
effier  may  go  near  t©  overturn  it,  fince  they  who 
turned  Difpenfations  and  Divorces  into  a  fort  of 
Manufadure,  have  yet  proceeded  with  great  Cau? 
tion,  and  left  many  Things  in  doubt. 

We  (hall  not  flay  at  prefent  to  examine  the  Sen? 
timents  of  the  Canonifts  farther  on  this  Head,  with 
refped  to  the  Abfurdities  and  Contradidions  their 
Diviftons  make  in  ail  Tilings  m  which  they  meddle- 
We  fhai!  have  a  proper  Opportunity  of  enuring 
again  oil  this  Subject,  when  we  come  to  maintain 
the  Proofs  we  are  about  to  offer.  At  prefent  it  is 
fufficient,  that  we  fife  the  Matter  of  Impotency  or 
perpetual  Impediment,  and  fee  what  Foundation 
there  is  for  the  Afl'ertion.  On  the  other  Side,  that 
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the  fulled  Proof  hath  in  this  Cafe  been  offered 
that  Reafon  or  the  Law  can  require. 

By  Xmpotency,  both  in  Law  and  in  common 
Acceptation,  is  uriderdood  an  utter  Incapacity  in 
a  Man  to  have  carnal  Knowledge  of  a  Woman ; 
which,  if  it  arife  either  from  a  natural  Infirmity, 
or  be  occafioned  through  any  Accident  before  the 
Confummation  of  the  Marriage,  the  Canon  Law 
doth  fay  that  the  Contract  is  to  be  declared  void. 
How  far  this  is  agreeable  to  Scripture,  we  fhall 
hereafter  enquire;  but  it  is  now  fofficient  Juftifi- 
cation  ef  our  Client,  to  fay  that  he  is  fo  far  from 
having  his  Incapacity  proved  to  the  full,  that  we 
have  the  fulled  and  cleared  Demonftration  of  the 
dired  contrary:  For,  if  Confeffion  be  ftrong  on 
his  Side  in  their  Opinion,  much  more  is  her  Con- 
feffion  advantageous  to  our  Caufe.  If  this  Lady, 
who  has  taken  fo  extraordinary  a  Step  as  to  lay 
open  to  the  publick  View  Things  which  it  is 
fc arc e  decent  for  us  to  name ;  if  (he  be  really  un¬ 
der  fuch  Concern  for  her  Husband's  Want  of  Vi¬ 
gour ;  if  (lie  is  in  fuch  Neceffity  to  have  Rtcourfe 
to  Law  to  force  him  on  conjugal  Duties;  how 
came  we  ever  to  talk  of  Breeding,  to  pretend  to 
Qualms  and  Sicknefies?  Did  this  look  like  ha¬ 
ving  never  had  any  Converfation  after  the  manner 
of  married  People  with  her  Husband;  or  was  (lie 
then  fo  ignorant  as  to  fuppofe  foe  might  be  with 
Child  without?  That  fhe  did  make  thefe  Com¬ 
plaints,  of  Squeamifhnefs,  and  fuch  other  Difor- 
ders  as  attend  Pregnancy,  we  foall  fairly  foew. 
When  that  is  done,  I  mud  leave  it  to  better 
Judges  than  I,  how  tips  can  be  reconciled  to  Im¬ 
potency.  But  tis  fit  we  obferve  fomewhat  in  re¬ 
lation  to  their  Proofs  of  it,  which  may  convince 
you  of  the  Weaknefs  of  their  Attempts  in  regard 


’  •  ;  (  ??  ) 

to  a  Point  on  which  they  have  declaimed  lo 
loudly* 

In  the  fitft  Place  then,  the  Confeffions  of  Mr, 
Weld  are  talked  of;  and  of  them  his  Anfwer  to 
the  Interrogatory  in  relation  to  his  Confummation 
of  the  Marriage  is  much  relied  on ;  and  tis  men™ 
tioned  as  if  it  had  been  a  diredf  owning  of  the 
Charge.  Whoever  reads  it,  will  find  "tis  very  iar 
from  it.  He  fpeaks  cautioufly  indeed,  and  fays 
only  he  believes  he  confummated  twice.  He  be¬ 
lieves,  ay,  wnat  fhould  he  have  faid  ?  .Does  not 
the  Lady  atfer  diredtly  the  contrary ;  and  can  any 
one  know  in  what  Stridfnefs  of  Senfe  this  Word 
Confummation  is  taken?  I  froiefs  I  do  not,  nor 
can  1  find  any  Definition  even  in  the  Canomiis 
themfeives  of  it.  As  to  his  other  Confeffions,  they 
were  occafior/d  by  a  Weaknefs  he  really  had  upon 
him,  which  might  occaiion  fome  Complaints  of 

his  Wife,  who  it  appears  had  no  Temper  to  bear 
Difappointrxients  of  that  fort.  And  if,  upon  any 
Interrogations  of  his  Wife?s  Friends,  .he  fhould 
have  confeffed  it,  I  do  not  fee  what  it  will  a- 
mount  to,  unlefs  it  fhculd  be  fuggefted,  that  when 
for  fo  long  a  Space  a  Man  hath  not  had  a  Con- 
verfation  with  his  Spoufe,  fhe  is  at  liberty  to 
apply  for  a  Nullity,  in  order  to  a  fecond  Marriage 
with  feme  body  of  more  Vigour. 


» 

Some  Depofitions  of  their  Side,  I  think,  men~ 
tioned  Applications  to  a  Phyfician  and  Suigeon. 
Something  alfo  is  faid  to  have  followed  thereupon 
as  to  his  Amendment.  But  he  did  not,  it  Teems, 
confummate  even  after  that.  Well,  and  what  can 
we  make  of  all  this?  yix*Weld  was  very  ill  and 
weak.  He  was  fo  much  ceized  by  his  W  ife,  and 

fo  much  importuned  by  her  Friends,  that  he  ccnj 
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fulted  Dn  Strother ,  and  by  his  Dire£iion  jfcnt  to  z 
Surgeon.  Proper  Medicines  had  their  Effects,  and 
he  grew  ftronger  and  more  vigorous ;  yet,  confider- 
mg  the  Nature  of  his  Difeafe,  and  how  foon  he 
might  relapfe,  from  an  over-forwardnefs  to  gra¬ 
tify  the  Lady  s  warm  Inclinations,  he  prudently 
forbore;  and  tho^  as  (hall  be  proved  by  theOaths 
of  the  Surgeons,  he  foon  after  grew  perfectly  well, 
or  in  their  beloved  Terms,  Sufficient ;  yet  this 

fhort  Indifpofition  is  heighten'd  into  a  full  Proof 
or  Impotency* 

Thfc  judgment  of  three  Midwives,  and  their 
Verdid  of  her  being  an  uncorrupt  Virgin  is  next 
let  up ;  but  from  whence  this  kind  of  Proof  takes 
its  Authority,  I  am  at  a  lofs  to  know:  However, 
nace  It  has  indifputably  been  made  ufe  of  in  for¬ 
mer  Cafes,  we  fhall  not  conteft  its  Legality  now; 
°  y  lt  Wilj  be  fit  to  obferve,  that  no  inch  St  refs  as 
tms  Verdidt  will  really  be  fupported  by  it,  fince 
tney  are  People  who  ground  their  Opinions  on 
yuig^o  Notions  and  common  Experiments;  which, 
if  we  credit  the  learnedd  of  the  Faculty,  are  very 
fallacious  in  this  nice  Point.  Nay,  if  we  believe 
lome  accurate  Anatomids,  there  is  no  determi- 
inng  with  Certainty  in  this  Matter,  even  upon 
the  Body  of  a  Woman  differed,  where  all  things 
are  open  to  the  minuted:  Search*  And  in  order 
fully  to  anfwer  this  Species  of  Proof,  we  have 

examined. iome  of  rhe  mofl  undemanding  Surgeons 

ot  the  Kingdom  to  this  very  Point.  Their  Sen¬ 
timents,  as  to  the  Degrees  of  Certainty  or  Un» 
certainty,  will  furely  fully  determine  the  Credit 
Which  their  Evidence  deferves. 

But  now,  as  a  Coup  &' Eclat,  is  added,  the  di- 
lea:  Confemoa  of  Mr.  Weld  7  as  it  is. called.  As 

to 
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to  the  Nature  and  Occafion  of  his  Impotence 
he  owned,  we  are  told,  that,  upon  any  Attempt 
to  converfe  carnally  with  the  Lady,  a  Pain 
ftruck  him  crofs  the  Bottom  of  his  Belly,  which 
caufed  fuch  a  fhrinking  in  his  Parts  of  Genera¬ 
tion,  that  he  found  himfelf  utterly  unable  to 
purfue  fuch  a  Delign.  This,  like  the  reft,  has 
been  magnified  into  an  inconteftable  Argument 
of  perpetual  Impotency^  but  with  how* much 
Truth  it  is  not  difficult  to  determine.  The  Time 
mention'd  for  this  Confeflion  to  have  been  made 
in,  coincides  exactly  with  that  Space  in  which 
Mr,  Weld  acknowledges  himfelf  to  have  been 
under  his  Indifpofitiqn ;  and  if,  on  any  Impor¬ 
tunity  of  his  Lady,  he  made  fuch  Attempts 
then,  fuch  Confequences  might  very  naturally 
follow.  And  methinks,  an  Impediment  to  Co¬ 
ition  never  to  be  removed,  is  not  certainly  in¬ 
ferred^  from  a  Man’s  making  no  Secret  of  it,  but 
fpeaking  freely  on  the  Subject  to  as  many  as 
asked  him  5  and  yet  this  is  one  of  the  ftrongeft 
Heafons  in  the  Judgment  of  the  other  Side  why 
Tour  Worfhip  ihould  believe  it. 

Thus,  without  any  ftraining,  this  mighty 
Strength  of  Witnefles,  whofe  Evidence  has  been 
rnagnified  into  fuch  a  refiftlefs  Demonftration, 
is  taken  away  without  fo  much  as  going  farther 
than  examining  if  thefe  fandy  Foundations  of 
general  Expreffions,  Midwives  Tales,  and  Hif- 
tories  of  Marriage-Bed  Tranfadions,  are  fhaken 
witn  being  but  lifted  5  and  all  theSuperftrudure 
of  Nullities  and  Diflolution  of  Contracts  fails 
to  the  Ground  of  courfe* 

We  are  next  to  proceed  in  exhibiting  our  own 
Proofs  of  Sufficiency  in  our  Client ;  but,  left 

fame- 
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fame  what  has  been  let  fall  in  our  Difcourfe  in 
relation  to  theirManagement  of  Evidence, which 
may  prima facie  prejudice  our  own^it  is  fit,  be¬ 
fore  we  enter  upon  it,  to  obferve  a  little  theNa- 
ture  of  that  of  which  we  intend  to  make  ufe. 

Firft  then,  we  mnft  remark,  that,  though  the 
Confeiiions  of  Mr.  Weld  in  general  Terms  can’t 
reafonably  be  made  to  bear  that  Weight  which 
they  would  lay  upon  it-,  yet  any  Confeliion,  as 
to  the  Lady’s  being  fatisfied  of  her  Husband’s 
having  carnally  known  her,  much  more  of  his 
having  impregnated  her,  is  a  full  and  manifeffc 
Contradiction  of  all  that  is  faid  in  the  Libel  or 
Interrogatories  5  fo  alfo,  tho5  the  Verdift  of  three 
Mid  wives  may  be  loofe  and  uncertain,  as  to  a 
Woman’s  Virginity,  yet  the  Infpe&ion  of  able 
Surgeons  is  fufficient  to  determine  credibly  on  a 
Man’s  Capacity,  becaufe  there  is  not  the  fame 
Donbtfulnefs  in  both  Cafes;  the  Parts  in  the 
one  Sex  being  obvious,  and  in  the  other  not.The 
being  indifpo-ed  is  acknowledged,  but  it  this 
happened  after  the  Confummation  of  the  Mar¬ 
riage  it  matter’d  not,  tho’  it  had  been  perpetual  * 
nor  ordinary  Jurif  diction  could  thereupon  have 
declared  a  Nullity.  But  this  was  far  contrary, 
Mr.  Weld ,  as  they  have  told  you,  applied  for 
Help-,  we  fay,  and  we  fhall  ffiew you,  that  he 
procured  it,  and  that  he  is  now  vigorous,  or  as 
they  term  it  fufficient,  and  in  full  Health. 

Depofitiom  on  the  Part  of  Edward  Weld,  Efq •, 
again]}  the  Charge  of  Impotevcy  imputed  to 
him  by  the  Libel. 

i.  Mrs.  Weldy  Mother  to  the  Defendant  Edward 
Wddy  depofes,  That  the  Complainant,  her  Son’s 

f,;  ,  ,  Wife, 
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Wife,  had  told  her,  within  the  firft  Year  of  her 
Marriage  to  her  Son  Edward  Wei  /,  that  (he  be¬ 
lieved  herlelf  to  be  with  Child  by  her  faM 

Husband  the  Defendant.  - - That. (he,  this 

Y'ltneis  hath  been  feveral  times  prefent  with 
her  laid  Daughter-in-law  the  Complainant 
when  lhe  was  very  fqneamilh,  difordered,  and 
indifpofed  in  luch  a  manner,  that  lhe  took 
them  to  be  Signs  of  Breeding, 

•VI,2  tlfu  a  Surgeon,  depofed,  That 

Mu  Weld  had  inaeed  fome  Impediment  which 

lay  m  the  inward  Parts  of  the  Privities  in  the 
iemmal  Veiiels •  but  that  he  had  piven  him 
fotr  e  Proper  Affiftance,  by  which  he  appre¬ 
hended  all  That  was  removed:  and'  he  is  now 
positively  of  Opinion,  that  the  faid  Edward 
Weld  is  capable  and  fufficient. 

J-  ^r-  Serj'eant-Surgeon  Dickens ,  and  feveral 
other  Surgeons  depofed,  That,  in  their  Opi¬ 
nions,  Midwives  were  not  capable  Perfons  to 
iorm  a  Judgment  whether  a  Woman  were  or 
wer!  a  Virgm ,  for,  that  it  depended  on  an 
exaft  Knowledge  of  the  natural  Situation  and 
.extent  of  thofe  Parts,  and  a  right  Idea  ofthofe 
iterations  winch  happen  on  Penetration  in, 

4-  The  Anfwer  of  Mr.  Weld  to  the  Interro¬ 
gatory  concerning  the  Confummation  was  alfo 
read,  to  fliew  that  he  did  not  therein  politively 
own  he  did  not  carnally  know  her,  but  only 
that  he  believed  he  had  confummated  twice. 


Upon  this  it  was  further  urge&y 

Thdt  foch  Diffolutions  were  exceeding  danse* 
tous  1  recedents,  iince  Complaints  of  Impotence 

were 
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were foon made*,  and  ifinyEncouragement were 
given  to  fuch  Proceedings,  the  moft  facred  Band 
and  Union  that  is  known  to  Mortals  might  be 
broken  in  anlnftant,  and  Families  on  a  thoufand 
frivolous  Pretences  be  turn’d  into  Confufion,  and 
involved  in  Suits  equally  fatal  in  their  Confer 
quences,  and  fcandalous  in  their  Nature. 

In  the  next  Place,  the  common  Law  of  Eng* 
land  which  decides  on  all  Defcents,  and  every 
thing  that  relates  to  Property,  would  have  little 
Regard  to  fuch  a  Determination,  in  caL,  as  the 
Surgeons  have  exprefsly  fworn  Mr.  W eld  Ihould 
be  now  fufficient,  and  after  fuch  a  DifTolution 
marry’d  again,  and  have  Iffue  ^  or,  if  the  like 
Ihould  befal  the  Lady,  who  is  now  fo  eager  for 
this  Marriage  being  nulled.  The  Children  on 
both  Sides  would  fuller,  and  their  Parents,  ac¬ 
cording  to  the  Courfe  of  the  common  Law, 
mull:  return  to  the  fame  Cohabitation  under 
this  now  to  be  broken  Contract* 

For  fo,  Lift.  Jur.  Can.  Lib.  n.  Tit.  XVI.  Si 
quis  tamen  coenndi  twpoteiitiam  caujatus  poji  fepa* 
rationem  aliam  acceperit ,  ant  ea  qua  arffa  pnta * 
latur ,  aliquem  invenerit ,  qui  Jibi  [eras  refer  aret9 
vtrcque  caju  poji  peraBum  pceniitentiam ,  ad  prior  a 
Conjngia  re  dire  compeUendi  erunf.  That  is,  If  any 
whole  Marriage  has  been  diffolved  on  the  Score 
of  1m potency,  afterwards  marry  again  *  or,  if 
fhe,  who  was  thought  incapable  of  receiving  the 
Embraces  of  a  Man,  Iliad  af  er wards  receive 
them,  then  in  either  Cafe,  after  Penance  per- 
'formed,  the  Parties  are  to  be  compelled  to  re¬ 
turn  to  their  firft  Marriage, 

The  famous  Cafe  of  John  Bury ,  Efq*  of  the 
County  of  Devon,  in  the  Reign  of  Queen  Eliza- 

beth9 
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heth  is  a  proper  Caution  in  refpesft  to  fuch  Demands 
for  annulling  Contracts  of  Marriage,  Once  fuch 
Nullities  often  occafion  much  Node  and  Confu- 
fion  ;  and  inftead  of  hurting  none,  as  has  been 
afferted  on  t’other  Side,  almoil  always  have  Hir’d 
up  implacable  Malice  in  the  Party  declared  inca¬ 
pable,  and  the  Confequences  have  not  feldom 
broughba  dif  reputation  on  theCourt  who  pronounce 
it,  as  i  fiiall  m  the  Courfe  of  my  Arguments  fhewa 

In  order  to  which,  let  us  return  a  little  to  the 
Hiftory  of  Burys  Cafe,  His  firft  Wife  Willimctt 
libelfd  him  for  Inefficiency  as  to  carnal  Encoun¬ 
ters,  and  upon  Infpedtion  it  appeared  lie  had  but 
one  little  Tefticie,  of  the  SAe  of  a  fmali  Bean, 
The  Ecclefiaitical  Court  on  this  and  other  corro¬ 
borating  Evidence,  gave  Sentence  with  the  Libel, 
and  fo  far  as  they  were  able  annulled  the  Mar¬ 
riage. 

Wtllimm  quickly  took  the  Advantage  of  this 
Sentence,  and  married  again.  Bury  was  it  fee  ms 
not  at  all  fatisfyki  with  this  juridical  Sentiment  of 
his  Incapacity,  but  married  aifo  a  fecond  Wife  Phi - 
lippa,  by  whom  he  had  a  Son.  This  afterwards 
drew  the  Succeffion  to  Bury’s  Eftate  into  queftion, 
on  the  Legitimacy  of  this  Son.  The  Common 
Lawyers  were  unanimoufly  of  Opinion,  that  the 
Church  Authority  exerted  in  pronouncing  the 
Nullity  being  plainly  deceived  in  the  very  Ground 
upon  which  it  went,  that  Sentence  was  in  itfelf 
void,  and  the  firft  Marriage  between  Bury  and 
Wilhmm  remained  notwithftanding  it  good* 

Such  are  the  Confequences  that  proceed  from 
thefe  Suits,  fuch  the  Events  which  Divine  Provi¬ 
dence  fuffers  to  follow  on  fuch  Disjunctions  as  flatly 

P  contradict 


1  (  4 2  ) 

contra  did  the  pofitive  Command  of  God  in  put¬ 
ting  thole,  afunder  who  are  joined  before  him. 
TneConfideration  oi  them  fh  u Id  deter  the  Ladies 
one  would  think  irom  thefe  Profecutions,  or  at 
lean  they  ougnt  to  weigh  with  a  Court  wnere  fuch 
Matters  are  in  Judgment,  that  fo  the  Temper  of 
Chriftian  Equity  may  place  as  it  were  a  Bar  , be- 
tween  the  violent  Defires  of  Women  ftruggling  to 
break  ioofe,  and  that  Bond  ordained  of  God, 
commended  ot  Chrill,  and  the  Ceremony  of  con- 
trading  which  was  honoured  with  his  Prefence. 

It  is  with  feme  Reludance  I  mention  the  Cafe 
of  the  Earl  of  Rjjex  ana  Lady  Frances  Howard,  the 
molt  famous  Inftance  in  our  Kingdom  of  a  Sen¬ 
tence  ot  this  Kind,  which  was  given  by  the  Ma« 
joucy  of  a  Court  of  Delegates,  compofed  of  the 
greate ft  Bafhops  and  Kden  who  were  skilled  in  the 
Civil  Law  i  yet  notwithftanding  the  Solemnity  of 
2ni.enogat.ones,  the  Earl  of  Rjjexs  dired  Anfwer 
that  (he  was  a  Virgin  for  him,  the  Verdid  of  In- 
iped'efies,  the  Pomp  ot  Compurgators,  and  all 
the  other  Colours  which  could  be  invented  to  glofs 
their  Proceeding  j  yet  fo  fcandalous  was  this  De- 
cifi  n  in  the  Eyes  of  the  World,  that  it  loft  the 
Craraders  of  all  thofe  Judges  who  concurred  in 
pronouncing  Sentence,  and  fatten'd  the  Nick-name 
ot  Sir  Nullity  on  one  of  the  Sons  of  a  Bifhop  con¬ 
cerned  in  it,  when  he  was  foon  after  knighted. 

Matrimony  is  by  Law,  by  Cuftorn,  and  by  Na» 
tore,  taken  for  fo  Prong  a  Tie,  that  every  Suit  on 
this  Subjed  begets  a  Jealoufy  in  married  Perfons, 
tiiat  Proceedings  of  a  like  kind  may  become  com- 
mon  at  lafi,  and  Men  and  th dr  Wives  parted 
whenever  one  or  t’other  fiigll  think  fit  to  exclaim 
again  Impotency  or  Barren  nefs,  &id  fubrait  their 

naked 
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naked  Bodies  to  the  Infpedion  of  Surgeons  or  old 
Women.  And  whether  fuch  a  Practice  would  i  ot 
be  againd  Reafon,  and  at  the  fame  time  deftruc- 
tive-to  Society,  for  whofe  Benefit  fuch  Zeal  has  on 
thefe  Occafions  been  pretended,  I  fubmit  to  ail. 
The  bed  Teft  of  the  Truth  of  which  is  the  Treat¬ 
ment  afforded  fuch  Cafes  in  the  Houfes  of  Parlia¬ 
ment,  where  a  Bill  in  a  famous  Cafe  was  reje&ed, 
tho5  both  Parties  gave  their  Contents  on  the  very 
Principle  which  I  have  laid  down ;  and  which 
will,  therefore,  I  hope,  weigh  fo  far  in  your  Judg¬ 
ment,  as  to  procure  a  like  Becifion  here. 

The  REPLY. 

The  Strength  of  whatever  is  advanc'd  in  Favour 
of  Mr.  Weld,  and  the  Indiffolubihty  of  his  Mar¬ 
riage,  arifes  either  from  Exceptions  taken  to  the 
Authority  of  thefe  Laws  whole  Saedion  has  been 
urged,  as  taProceedings  of  a  like  Nature,  or  from 
evil  Confequences  which  may  be  apprehended  to 
follow  either  from  this  Sentence  in  the  prefen:  Cafe, 
or  the  Fear  of  its  becoming  a  Precedent  for  the 
future.  In  order,  therefore,  effedually  to  anfwet 
thefe  Objedions,  it  will  be  neceflary  for  us  again 
to  confider  the  Nature  of  Matrimony,  as  deduce- 
able  from  Reafon  and  the  Holy  Scriptures, 

It  will  not,  I  fuppofe,  be  difputed,  even  by  the 
warmeft  Advocates  on  the  other  Side  of  the  Que- 
dion,  that  however  Matrimony  may  have  been  m- 
dituted,  it  owes  its  Bond  at  prefent  to  the  Laws 
of  the  Land  $  or,  if  that  Term  be  liked  better,  to 
the  Laws  of  Society  :  For  thefe  only,  as  the  Lear¬ 
ned  agree,  have  made  Adultery  ,.enal  from  the 
fame  Caufe  which  induces  all  Penalties  ;  becaufe 
in  its  Confequences  it  is  highly  injurious  to  Soci¬ 
ety.  Which,  as  it  is  a  Topic  they  have,  in  fome 
meaftire,  dwelt  on  as  ufeful  to  their  Purpofe,  I  hope, 

F  2  there- 
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therefore,  a  more  full  Explanation  of  it  may  ap¬ 
pear  not  altogether  foreign  to  mine. 

The  great  Xnjuftice  done  in  Adultery,  and  an 
In  juft  ice  which  they  would  fain  graft  alfo  upon 
this  Brocefs  is,  that  it  either  deprives  Children  of 
a  due  Support,  or  elfe  puts  the  Expence  of  that 
Support  on  them  who  ought  not  to  bear  it ; 
which  in  either  Cafe  very  fu'iy  proves  that  the  le¬ 
gal  Production  and  Provifion  for  the  riling  Gene¬ 
ration  is  the  chier  End  ot  Matrimony,  and  that 
which  puts  it  efpecially  under  the  Care  of  the 
Legillature  in  all  Nations.  If  fc,  why  fliould  it 
be  any  longer  a  Qpeftion.  whether  that  Autho¬ 
rity,  or  any  inferior  Authority,  to  whom  the  Power 
of  conftdering  the  Expediency  of  fuch  Points  is 
conceded,-  fliould  be  able  to  diflblve  that  Bond* 
the  whole  reftridive  Force  of  which  is  derived 
from  their  Sanction  ? 

But  tho  the  Propagation  of  the  human  Species* 
which  is  virtual’}7  commanded  by  the  eifential 
Laws  of  Society,  and  exprefsly  by  the  divine  In¬ 
junction  of  Increafe  and  Multiply,  '  be  thus  mani- 
feftly  the  great  Purpofe  intended  by  Marriage*, 
and  on  which,  therefore,  it  is  the  Duty  of  thofe 
who  enter  its  Contrad  to  keep  their  Eye  ;  yet3 
fome  would  inftnuate  I  know  not  what  Refledions 
on  the  Inclinations  natural  to  the  Sex,  and  make 
a  Jeft  of  thofe  Deftres  they  exprefs  of  being  fruit¬ 
ful,  and  becoming  Mothers. 

What  1  have  faia  ,  may  well  fufHce  to  /hew 
how  unreafonable  and  how  ridiculous  fuch  Sar- 
cafms  really  are  :  But,  as  they  are  material  Points 
In  the  Judgments  of  thofe  on  the  other  Side,  and 

as 
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as  an  Examination  of  them  is  here  alfo  to  my  ' 
Pupofe,  I  will  beg  Leave  to  dilate  a  lixtie  oil 
that  natural  Delight  the  Female  Sex  take  in  their 
Offspring;  and  which  is,  perhaps,  ftrohgly  in- 
crea fed  in  the  prefen t  Age  from  that  Reproach 
to  which  Barren  Lids  doth,  and  hath  always  ex¬ 
po  fed  them. 

^  For,  as  the  Produ&ion  and  bringing  up  their 
Children,  is  what  chiefly  indi  ces  that  tender  Af¬ 
fection  which  Men  have  for  Wives,*  fo  the  want 
ct  Blue,  it  it  lye  on  the  Womans  Side,  is  apt  to 
breed  a  Coldnefs  in  their  Husbands  towards,  and 
is  fure  to  render  them  reproachful  to  the  World, 
let  the  Fault  be  where  it  will.  Nor  is  this  a  Re- 
fkdion  of  a  late  Date,  but  Teems  to  have  come 
down  to  us  almoff  from  the  Creation.  Thus  Ha- 
gar,  when  fruitful,  defpifed  her  Miftrefs ;  and  when 
v/e  confider  that  God  himfelf  ffyles  it  a  Curfe, 
and  reckons  it  amongft  the  Marks  of  his  Ven¬ 
geance,  there  is  lefs  Reafon  to  wonder  at  that 
Shame  and  Uneafinefs  with  which  the  want  of 
Children  naturally  affii&s  Woman.  And  that  he 
does  fo,  is  evident  in  Hofea  8,  9.  ‘ they  fowe  the  Wind, 
and  fall  reap  the  Whirlwind  :  Their  Glory  jhali  fly 
from  the  W OMB:  "Their  Root  is  dried  up,  and 
find  bear  no  more  Fruit,  &c.  Joined  with  the  De¬ 
fires  of  Nature,  may  not  this  Scorn,  ftamp'd  with 
the  Anger  of  the  Almighty,  be  prevalent  enough 
with  a  young  Lady,  who  brought  a  large  For¬ 
tune,  and  fears  no  Difficulties  in  the  bringing  up 
Children,  to  defire  them. 

As  to  what  has  been  faid  in  relation  to  the 
Con  fen  t  s  making  the  Eflence  of  Matrimony,  it 
has  already  been  anfwered  by  an  eafy  Retrofpec- 
non  to  the  Caufes  on  which  are  founded  that 

Con- 
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Content ;  and  if  in  ail  Cafes  an  Error  in  the 
Fundamentals  vitiates  all  fubfeqnent  Proceedings, 
why  not  in  this,  where  its  Confequences  are  of 
fuch  Importance?  Nay,  it  would  not,  I  believe* 
be  doubted  but  that  a  Woman  who  had  marry  5d 
another  Woman  in  Man’s  Cloaths,  might  have 
ha  e  that  Appearance  of  a  Contract  cliifolved  ; 
where  then  is  the  Difference  in  both  Cafes,  they 
who  pretend  to  be  Men,  and  have  the  Appear¬ 
ance,  but  want  the  Powers  of  the  Sex? 

The  Exceptions  taken  to  the  Proofs  of  Impo- 
tency  are  certainly  very  extraordinary,  fince,  alter 
all  that  is  faid  againft  them,  they  have  thought 
fit  to  follow  them  exactly  Seep  by  Step.  Thus 
the  feveral  Depositions  of  Mr.  Weit\  Acknow¬ 
ledgments  of  his  own  Incapacity  are  defigned  to  be 
defiroy’d  by  one  fingle  Teftimony  of  a  Confeflion 
of  his  Wife’s,  and  that  proved  the  Mother  of 
the  Defendant  too.  As  to  the  exprefs  Caufe 
which  it  is  fworn  Mr.  Well  ailigned  of  his  Impo- 
tcncy,  they  think,  it  feems,  that  to  own  it,  is  to 
confute  it ;  which,  to  me,  I  confefs,.  is  a  new 
way  of  Reafoning,  and  pad:  my  Underflanding  ; 
the  three  Midwives,  Old  Women  as  they  are, 
make  but  Room  for  his  Surgeons;  and  their  Ver- 
did  and  the  Surgeons  Depofitions  fliould  meet 
Credit  alike.  And,  as  to  the  laft  Part  in  re- 
fped  to  Mr.  Well's  Anfwer,  is  it  not  brought  to 
this  Court  as  well  by  us  as  by  you  ?  We  think 
Believe  in  this  Cafe  fignifies  little ;  and  as  to  the 
Word  Confummation  and  its  Meaning,  we  can 
indeed  tell  what  we  mean  by  it,  but  do  not 
pretend  to  know  in  what  Senfe  Mr.  Well  took 
it,  tho’  we  own  we  believe  with  him  it  meant 
Nothing . 
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The  Cavils  next  fet  up,  are,  That  in  cafe  Sen¬ 
tence  fhould  pafs  according  to  Defire,  if  Mr.  IVell 
as  his  Surgeon  fay  he  may,  feould  have  Knowledge 
or  fome  other  Woman,  and  fhe  fhould  bring  &a 
Child,  that  then  truly  all  would  be  undone  again 
and  the  Contract  now  to  be  broken  is  then  again 
to  take  Place.  We  believe  that  there  is  no  Danger  ; 
it  there  is,  it  lies  on  our  Side,  and  I  fee  no  Reafon 
why,  it  we  make  it  our  Election,  we  may  not  run 
it.  Bury  s  Cafe  was  indeed  an  odd  one  ;  but  it 
had  no  Eft'ed  when  quoted  to  the  Bifeops  and 
Dodors  in  ^my  Lady  Effex’s  Cafe.  And  tho’  fo 
niany  hard  Cenfures  have  fallen  on  thofe  who  de¬ 
cided  it  againft  the  Validity  of  the  Marriage,  yet 
the  Event  did  in  fome  mealure  juliify  their  Opi¬ 
nions ;  lince  the  Lord  of  Ejjex,  tho’  he  ventured 
on  a  fecond  Marriage,  yet  had  not  Ifl'ue  by  the 

•  n  uV  -S°  thac  in  the  Prefent  Difpute  it  has  no 
juit  weight. 


Thus  then  having  purfued  the  Thread  of  this 
Defence  thro  all  its  Meanders;  having  /hewn  the 
true  Nature  and  Extent  of  the  Marnage-Cancrad 
unit .  js  not  heie,  as  in  Popifh  Countries,  reckon’d 
tor  a  Sacrament ;  having  unra veil’d  the  afllded 
Mylterioufnefs  which  is  by  thofe  on  the  other  Side 
iuppoled  to  be  concealed  under  it;  juftify’d  our 
.  rooiS  of  the  Charge  of  Incapacity  on  the  Defen¬ 
dant  ;  and  cleared  the  Defire  which  Nature  hath 
lonned  in  Women  of  conceiving  Children,  from 
the  Imputation  0f  Immodefly:  we  have  nothing 
on  this  Occafion  more  to  add,  than  humbly  to  en¬ 
treat,  that  the  Lady’s  Youth  may  not  be  thrown 
away,  or  fee  difappointed  in  her  Defire  of  en¬ 
treating  Po flerity,  efpecially  where  fo  large  a  For¬ 
tune  hath  been  brought,  no  doubt  given  with  a 
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Defen  of  providing  for  her  Iffue.  As  to  the  Con- 
fequencc  wnich  may  follow  from  this  Precedent,  we 
apprehend,  properly  fpeaking,  there  can  be  none, 
fince  this  is  very  far  from  being  a  fird  Cafe;  and 
therefore  what  follows  mult  be  charged  on  thofe 
former  Precedents  on  which  our  prefent  Demand  is 
grounded. 

-  ■.'W  ■■  /  .  "•  . 

cThe  Arguments  being  ckfed  on  both  Sides , 
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The  Judge,  after  Deliberation  thereon,  pro- 

Bounced .  . That  in  regard  to  the  politive  Depo- 

>  fit  ions  of  the  Surgeons  as  to  Mr.  Well's  prelent 
'  S  fficiency,  and  refped  had  to  the  Confequences 
w  ich  follow  in  cafe  of  his  having  Children  by  a 
fecond  Wife,  his  prefent  Lady  being  living  ;  the 
Court  could  not  diffolve  the  Marriage,  but  they 
mud  dill  cohabitate,  in  Hopes  of  Ilfue,  a  Proba^ 
bility  of  which  is  depofed  as  before. 


FINIS. 


